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DETAILED ACTION 

Claims 1-19 are pending in this application. Claims 20 & 21 have been cancelled. 

Priority 

The examiner acknowledges this application was filed as a United States 
National Phase Application of International Application Serial No. PCT/NZ03/00164 filed 
July 25, 2003, which claims priority from New Zealand Application No. 520513, filed July 
31,2002. 

Claim Objections 

Claims 1-19 are objected to because of the following informalities: In the claims, 
when the term "the" or "said" is used, the word following the term "the" or "said" must 
have proper antecedent basis. The terms "the" and "said" appear numerous times in 
the claims without proper antecedent basis for the limitations following the terms "the" 
and "said." 

For example, Claim 1 recites the limitation "said flow of gas" in line 3, line 5 and 
line 6; however, there is insufficient antecedent basis for this limitation in the claim. 
Applicant has provided antecedent basis for "said flow of respiratory gas" and they are 
reminded to be consistent in their terminology. Claim 1 additionally lacks antecedent 
basis for "said transducer" however, applicant provides proper antecedent basis for 
"said temperature transducer." Claims 2, 3, 5, 6, 8, 9, 10, 11, 15, 16 and 19 are 
objected to for reasons analogous to those of claim 1 . Appropriate correction is 
required. 

Any remaining claims are objected to as depending from an objected base claim. 
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Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1-2, 4-5, 9-13, 16-19 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Gradon et al., (6,349,722). 

Gradon et al., teach a flow probe for use in humidification systems and that the 
probe is to be positioned in a humidified gasses flow. Gradon et al. teach that the flow 
probe is designed to provide both temperature and flow rate sensing of the gasses by 
incorporating two sensors into the flow probe. 

In regard to claim 1 , Gradon et al., teach a sensor configured to determine a 
parameter of a flow of respiratory gas comprising: a temperature transducer (34), 
configured for positioning adjacent said flow of gas (Figure 3), a sensor housing (32) 
configured to house said transducer and provide a substantial pathogen barrier to said 
flow of gas; and a conductive path between said transducer and said flow of gas (the 
thin layer of plastic material between the thermistor and the gas flow). 

Regarding claim 2, the sensor housing taught by Gradon et al., has a locator (46) 
to ensure said transducer is correctly positioned and/or aligned. 

Regarding claims 4 & 5, Gradon et al., teach a conductive path that has a 
thermally conductive probe (thin plastic material between the thermistor and the gasses 
flow) and that the conductive path crosses said flow of gas (Figure 3). 
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Regarding claim 9, Gradon et al., teach a sensor housing (32) that has 
longitudinal axis substantially perpendicular to said flow of gas (Figure 3). 

Regarding claim 10, Gradon et al teach a system for conveying a flow of 
respiratory gas comprising: a conduit (42) adapted to convey said flow of gases, a 
thermally conductive member extending from the interior of said conduit (34) in contact 
with said flow of gas (via the thin plastic material between the thermistor and the gas 
flow) to the exterior of said conduit, and an external engagement for a temperature 
sensor (38 & 40) engaging said member which does not protrude into said conduit. 

Regarding claim 11, Gradon et al, teach a system for conveying a flow of 
respiratory gas according to claim 1 0 wherein said engagement (38 & 40) for a 
temperature sensor is adapted to ensure intimate contact of said exterior portion of said 
thermally conductive member and a temperature sensor. 

Regarding claim 12, Gradon et al., teach a system for conveying a flow of 
respiratory gas according to claim 10 wherein said thermally conductive member (34) 
comprises a thermally conductive housing (32). 

Regarding claim 13, Gradon et al., teach a system for conveying a flow of 
respiratory gas according to claim 10 wherein said thermally conductive member (34) 
comprises a thermally conductive probe (thin plastic material between the thermistor 
and the gases flow). 
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Regarding claim 16, Gradon et al., teach a system for conveying a flow of 
respiratory gases according to claim 10 wherein said engagement for a temperature 
sensor (34) is combined with an engagement for an electrical connection (38 & 40). 

Regarding claim 17, Gradon et al teach a system for conveying a flow of 
respiratory gases according to claim 1 1 further comprising a temperature sensor (34) 
housed within a sensor housing (32). 

Regarding claim 18, Gradon et al., teach a system for conveying a flow of 
respiratory gases according to claims 17 wherein said sensor housing (32) is combined 
with an engagement for an electrical connection (38 & 40). 

Regarding claim 19, Gradon et al., teach a system for conveying a flow of 
respiratory gases according to claim 18 wherein said sensor housing (32) means has 
longitudinal axis substantially perpendicular to said flow of gases (Figure 3). See: col. 
7, line 60-col. 11, Iine24 and Figures 1-5. 

Claims 1-2, 4-5, 9-13, 16-19 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Koch (DE 3618614 A1) based on the machine translation provided 
by the European Patent Office. 

Koch teaches a heat exchanger that allows for the sterilization of the heat 
exchanger without damaging the electrical components. 

In regard to claim 1, Koch teaches a sensor configured to determine a parameter 
of a flow of respiratory gas comprising: a temperature transducer (7 & 8), configured for 
positioning adjacent said flow of gas (9), a sensor housing (25) configured to house said 
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transducer and provide a substantial pathogen barrier to said flow of gas; and a 
conductive path between said transducer and said flow of gas (the electrical 
connections and the heating staff). 

Regarding claims 2 & 3, the sensor housing taught by Koch has a locator (22) to 
ensure said transducer is correctly positioned and/or aligned and the sensor housing 
(25). 

Regarding claims 4 & 5, Koch teaches a conductive path that has a thermally 
conductive probe (7 &8) and that the conductive path crosses said flow of gas. 

Regarding claim 9, Koch teaches a sensor housing (25) that has longitudinal axis 
substantially perpendicular to said flow of gas. 

Regarding claim 10, Koch teach a system for conveying a flow of respiratory gas 
comprising: a conduit adapted to convey said flow of gases, a thermally conductive 
member extending from the interior of said conduit (7 & 8) in contact with said flow of 
gas (via (25)) to the exterior of said conduit, and an external engagement for a 
temperature sensor (11 & 13) engaging said member which does not protrude into said 
conduit. 

Regarding claim 1 1 , Koch teaches a system for conveying a flow of respiratory 
gas according to claim 10 wherein said engagement (1 1 & 13) for a temperature sensor 
is adapted to ensure intimate contact of said exterior portion of said thermally 
conductive member and a temperature sensor. 
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Regarding claim 12, Koch teaches a system for conveying a flow of respiratory 
gas according to claim 10 wherein said thermally conductive member (7 & 8) comprises 
a thermally conductive housing (25), 

Regarding claim 13, Koch teaches a system for conveying a flow of respiratory 
gas according to claim 10 wherein said thermally conductive member (7 & 8) comprises 
a thermally conductive probe (25). 

Regarding claim 16, Koch teaches a system for conveying a flow of respiratory 
gases according to claim 10 wherein said engagement for a temperature sensor (11 & 
1 3) is combined with an engagement for an electrical connection (15). 

Regarding claim 17, Koch teaches a system for conveying a flow of respiratory 
gases according to claim 1 1 further comprising a temperature sensor (7 &8) housed 
within a sensor housing (25). 

Regarding claim 18, Koch teaches a system for conveying a flow of respiratory 
gases according to claims 17 wherein said sensor housing (25) is combined with an 
engagement for an electrical connection (1 1 & 1 3). 

Regarding claim 19, Koch teaches a system for conveying a flow of respiratory 
gases according to claim 18 wherein said sensor housing means (25) has a longitudinal 
axis substantially perpendicular to said flow of gases. 

See: results pages 1-2 and drawing. 

Claim Rejections - 35 USC § 103 
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The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1, 6, 10 and 14-15 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Koch (DE 3618614 A1) as applied to claims 1-5, 7-13, 16-19 
above and further in view of Makin (4,686,354). 

Koch teaches a method of making and using a temperature sensor that allows for 
the sensing and of a parameter of a flow of respiratory gas, comprising a temperature 
transducer, a sensor housing configures to house the transducers and provide a 
substantial barrier to said flow of gas; and a conductive path between said transducer 
and said flow of gas. However, it lacks the conductive paths as claimed in claims 6 and 
14-15. 

Makin teaches a flexible delivery hose for use with a humidifier and that said 
flexible delivery hose comprises interconnecting temperature sensors arranged at each 
end of the flexible hose. The sensor housing is integrally molded into the conduit, thus 
meeting the specific limitation of claim 3. Moreover, Makin teaches that the flexible 
hose contains a heater cable wound spirally around the hose and that the hose can be 
sterilized and then reused. The hose is inclusive of a band that said flow of gas flows 
within, thus, Makin teaches the specific limitations of claims 6 and \1 5. See: col. 2, lines 
16-56 and Figures 1-4. 
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It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to have modified the temperature sensor of Koch with a conduit 
with having temperature sensing means that wrap around both ends of the conduit as 
taught by Makin, because of the reasonable expectation of obtaining a temperature 
sensor that could monitor the temperature of the gas flow, both before and after flowing 
through the heater element and would therefore be useful in providing feedback control 
to the heater element. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure: Ashby (GB 2127299 A); Gradon et al., (6,272,933 B1); Gull et al., 
(6,138,674); Brickell et al., (4,164,220); Gull et al., (6,138,674 A); Clawson et al., 
(5,392,770 A); Seakins et al., (2002/0078733 A1) all of which disclose temperature 
monitoring devices for respiratory devices. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Clinton Ostrup whose telephone number is (571) 272- 
5559. The examiner can normally be reached on M-F 7:30-5 pm with alternating 
Fridays off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Justine Yu can be reached on (571) 272-4835. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Clinton Ostrup 
Examiner 
Art Unit 3771 
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